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128th General Assembly
Regular Session H. B. No. 184
2009-2010

Representative Combs

Cosponsors: Representatives Batchelder, Jordan, Wachtmann, Uecker,

Bubp, Maag, Adams, J., Derickson, Hall, Martin

A BILL

To anend sections 2937.23, 5747.07, and 5747.99 and

to enact sections 8.01 to 8.04 of the Revised Code
to require enployers to register and participate
in a status verification systemto verify the work
eligibility status of all new enpl oyees and to
affirmtheir participation on their state incone
tax returns, to specify that an enmployer's failure
to affirmtheir participation in the status
verification systemon their state inconme tax
returns constitutes falsification or dereliction
of duty, to require public agencies to cancel
contracts with private enpl oyers who do not
participate in a status verification system to
require jail officials to make a reasonable effort
to verify the citizenship of confined persons, to
collect electronic fingerprints of illegal aliens,
and to notify the United States Departnent of

Honel and Security in certain circumnmstances, to
prohibit political subdivisions fromrestricting
communi cati on and cooperation with federa
officials regarding a person's citizenship status,

to require judges and nmgi strates to consider
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i mmgration status and other factors in
determ ning a defendant's bail, and to declare an

ener gency.

BE IT ENACTED BY THE GENERAL ASSEMBLY OF THE STATE OF OHIO:

Section 1. That sections 2937.23, 5747.07, and 5747.99 be
amended and sections 8.01, 8.02, 8.03, and 8.04 of the Revised

Code be enacted to read as fol | ows:

Sec. 8.01. As used in sections 8.01 to 8.04 of the Revised

Code:

(A) "Alien" neans a person who is not a United States citizen

or a United States national.

(B) "lllegal alien" neans an alien who is deportable if

appr ehended because of one of the foll ow ng:

(1) The alien entered the United States illegally w thout the

proper authorization and docunents.

(2) The alien once entered the United States legally and has

since violated the terns of the status under which the alien

entered the United States, nmaking that alien an "out of status"

alien.

(3) The alien once entered the United States | egally but has

overstayed the tine limts of the original |egal status.

(Q "Ilmmgrant" and "l egal permanent resident alien" nean an

alien who has been granted the right by the United States bureau

of citizenship and innm gration services to reside permanently in

the United States and to work without restrictions in the United

St at es.

(D) "Nonimm grant” and "l egal resident alien" nean an alien

who has been granted the right by the United States bureau of
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cCitizenship and inm gration services to reside tenporarily in the

United States and the period of that tenporary residence has not

expi r ed.

(E) "Public enployer" and "public agency" nean any

departnent., agency. or instrunentality of the state or a politica

subdi vi sion of the state.

(F) "Private enployer"” neans any person who has one or nore

enpl oyees and who is not a public enplovyer.

(G "Status verification systenl neans any el ectronic system

the federal governnent operates to assist an enployer in verifying

the identity and | egal working status of new enpl oyees.

(H "Subcontractor" neans a subcontractor. contract enpl ovee,

staffing agency, or any contractor reqardl ess of the contractor's

tier.

Sec. 8.02. (A Every public and private enpl oyver shal

register wwith a federal status verification system such as the

"e-verify" systemoperated by the United States departnent of

honel and security and the United States social security

adm nistration, or _simlar successor systemas the federa

gover nnent designates, to assist in verifyving the identity and

| egal working status of newly hired enpl oyees.

(B) No public enployer shall enter into a contract unl ess the

person with which the public enployer contracts reqgisters and

participates in a status verification system as described in

division (A of this section. The public enployer shall require

that any bid or proposal include an affirmation that the

prospective contractor and any subcontractor participate in such a

systemto assist in verifying the identity and | egal worki ng

status of all new enpl oyees.

(G No private enployer shall enter into any contract to
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provi de products or services for a public agency unl ess the

private enpl oyer reqgisters and participates in a status

verification systemas described in division (A of this section

to assist in verifying the identity and | egal working status of

all new enpl oyees.

(D) A public enployer shall cancel any contract with a

private enployer if that private enployer has not participated in

a status verification systemas this section requires.

(E) Dvisions (B), (©. and (D) of this section apply to

contracts entered into on and after July 1, 2009. Every contract

entered into on or after July 1., 2009, between a public agency and

a private enplover shall be deened to include a provision that

aut horizes the public agency to cancel the contract if the private

enpl oyer does not participate in a status verification system as

this section requires.

Sec. 8.03. (A FEvery entity that operates a jail in this

state shall designate an official, who may be a jail keeper

sheriff, or other person the entity designates, to act on its

behalf in carrving out this section.

(B) When a person charged with a crinmnal offense is confined

in ajail for any period of tine, the official designated pursuant

to division (A of this section shall nmake a reasonable effort to

determ ne the citizenship status of the confined person.

(G If the designated official deternm nes that the confined

person is an alien, the official shall nmake a reasonable effort to

verify that the person has been lawfully adnitted to the United

States and that any lawful inmm gration status has not expired. |If

the official determ nes that the confined person is an ill eqgal

alien, the official shall notify the United States departnent of

honel and security and shall collect the person's fingerprints in
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an electronic format. If the official cannot verify the | awful

i gration status of the confined person, the official shall

notify the United States departnment of honel and security.

(D) "Jail" has the sane neaning as in section 2929.01 of the
Revi sed Code.

Sec. 8.04. (A) No political subdivision of this state,

whet her acting through its governing body or by an initiative,

ref erendum_ or any other process, shall enact an ordi nance or

policy that limts or prohibits a | aw enforcenent officer or other

enpl oyee of the political subdivision fromcomunicating or

cooperating with federal officials with regard to the innigration

status of any individual within this state.

(B) Notwi t hstandi ng any other provision of law, no public

agency or public official may prohibit, or in any way restrict,

any public agency or public official fromsending to, or receiving

from the United States departnent of honel and security

information reqgarding the lawful or unlawful citizenship or

imgration status of any individual.

(O Notwi thstandi ng any other provision of |aw, no person or

public agency may prohibit or in any way restrict an enpl oyee of a

public agency from doing any of the following with respect to

information regarding the |awful or unlawful inmm gration status of

any individual:

(1) Sending the information to, or requesting or receiving

the information from the United States departnent of honel and

security;

(2) Mintaining the informtion;

(3) Exchanging the information with any other federal, state,

or | ocal governnent entity.
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Sec. 2937.23. (A (1) In a case involving a felony or a
vi ol ati on of section 2903.11, 2903.12, or 2903.13 of the Revised
Code when the victimof the offense is a peace officer, the judge

or magi strate shall fix the anount of bail.

(2) I'n a case involving a m sdeneanor or a violation of a
muni ci pal ordi nance and not involving a felony or a violation of
section 2903. 11, 2903.12, or 2903.13 of the Revised Code when the
victimof the offense is a peace officer, the judge, nagistrate,
or clerk of the court may fix the anount of bail and may do so in
accordance with a schedule previously fixed by the judge or
magi strate. If the judge, magistrate, or clerk of the court is not
readily available, the sheriff, deputy sheriff, marshal, deputy
mar shal , police officer, or jailer having custody of the person
charged may fix the anobunt of bail in accordance with a schedul e
previously fixed by the judge or magistrate and shall take the
bail only in the county courthouse, the nunicipal or township

buil ding, or the county or nunicipal jail.

(3) In all cases, the bail shall be fixed with consideration
of the seriousness of the offense charged, the previous crimnal
record of the defendant, and the probability of the defendant

appearing at the trial of the case. The following factors shall be

considered in determ ning the defendant's probability of appearing

at the trial of the case:

(a) The Il ength of the defendant's residence in the commnity;

(b) The defendant's enpl oynent status and history and the

defendant's ability to give bail:

(c) The defendant's fanmily ties and rel ati onshi ps;:

(d) The defendant's character, reputation, habits, and nental

condi tion;

(e) The defendant's previous record of not responding to
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reqgui red court appearances:

(f) The source of funds or property to be used to post bai

or to pay a premium insofar as it affects the risk of

nonappear ance;

(g) Whether the defendant is an alien who has not been
lawfully admitted to the United States; and

(h) Any other factors., including any evidence of instability

and a disdain for authority, that may indicate that the defendant

may not adhere to the court's authority to bring the defendant to

trial.

(B) I'n any case involving an alleged violation of section
2903. 211 of the Revised Code or of a municipal ordinance that is
substantially sinmlar to that section, the court shall determne
whether it will order an evaluation of the nental condition of the
def endant pursuant to section 2919.271 of the Revised Code and, if
it decides to so order, shall issue the order requiring the
eval uation before it sets bail for the person charged with the
violation. In any case involving an alleged violation of section
2919. 27 of the Revised Code or of a municipal ordinance that is
substantially simlar to that section and in which the court finds
that either of the following criteria applies, the court shal
determ ne whether it will order an evaluation of the nenta
condi tion of the defendant pursuant to section 2919.271 of the
Revi sed Code and, if it decides to so order, shall issue the order
requiring that evaluation before it sets bail for the person

charged with the violation

(1) Regarding an alleged violation of a protection order
i ssued or consent agreenent approved pursuant to section 2919. 26
or 3113.31 of the Revised Code, that the violation allegedly
i nvol ves conduct by the defendant that caused physical harmto the

person or property of a family or househol d nenber covered by the
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order or agreenent or conduct by that defendant that caused a
famly or household nmenber to believe that the defendant woul d

cause physical harmto that nmenber or that nmenber's property;

(2) Regarding an alleged violation of a protection order
i ssued pursuant to section 2903.213 or 2903. 214 of the Revised
Code, or a protection order issued by a court of another state, as
defined in section 2919.27 of the Revised Code, that the violation
al | egedly invol ves conduct by the defendant that caused physical
harmto the person or property of the person covered by the order
or conduct by that defendant that caused the person covered by the
order to believe that the defendant woul d cause physical harmto

that person or that person's property.

(C As used in this section, "peace officer"” has the sane

nmeani ng as in section 2935.01 of the Revised Code.

Sec. 5747.07. (A) As used in this section:

(1) "Partial weekly withholding period" neans a period during
whi ch an enployer directly, indirectly, or constructively pays
conmpensation to, or credits conpensation to the benefit of, an
enpl oyee, and that consists of a consecutive Saturday, Sunday,
Monday, and Tuesday or a consecutive Wdnesday, Thursday, and
Friday. There are two partial weekly w thhol ding periods each
week, except that a partial weekly w thhol ding period cannot
extend fromone cal endar year into the next cal endar year; if the
first day of January falls on a day other than Saturday or
Wednesday, the partial weekly w thhol ding period ends on the
thirty-first day of Decenber and there are three partial weekly
wi t hhol di ng periods during that week.

(2) "Undeposited taxes" nmeans the taxes an enployer is
required to deduct and withhold froman enpl oyee's conpensati on
pursuant to section 5747.06 of the Revised Code that have not been

renmitted to the tax conmmi ssioner pursuant to this section or to
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the treasurer of state pursuant to section 5747.072 of the Revised
Code.

(3) A "week" begins on Saturday and concludes at the end of

the foll owi ng Friday.

(B) Except as provided in divisions (C) and (D) of this
section and in division (A) of section 5747.072 of the Revised
Code, every enpl oyer required to deduct and withhold any anmount
under section 5747.06 of the Revised Code shall file a return and

shall pay the amount required by |aw as foll ows:

(1) An enployer who accumul ates or is required to accumnul ate
undeposi ted taxes of one hundred thousand dollars or nore during a
partial weekly w thhol ding period shall nake the paynent of the
undeposi ted taxes by the close of the first banking day after the
day on which the accunul ati on reaches one hundred thousand
dollars. |If required under division (I) of this section, the
paynent shall be nade by el ectronic funds transfer under section
5747.072 of the Revised Code.

(2)(a) Except as required by division (B)(1) of this section,
an enpl oyer described in division (B)(2)(b) of this section shal
make the paynment of undeposited taxes within three banking days
after the close of a partial weekly w thhol ding period during
whi ch the enpl oyer was required to deduct and w thhold any anount
under this chapter. |If required under division (lI) of this
section, the paynent shall be made by el ectronic funds transfer
under section 5747.072 of the Revised Code.

(b) For amounts required to be deducted and wi thheld during
1994, an enployer described in division (B)(2)(b) of this section
i's one whose actual or required paynents under this section
exceeded one hundred eighty thousand dollars during the
twel ve-nonth period endi ng June 30, 1993. For anounts required to

be deducted and withheld during 1995 and each year thereafter, an
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enpl oyer described in division (B)(2)(b) of this section is one
whose actual or required paynents under this section were at |east
ei ghty-four thousand dollars during the twelve-nonth period ending

on the thirtieth day of June of the preceding cal endar year

(3) Except as required by divisions (B)(1) and (2) of this
section, if an enployer's actual or required paynments were nore
than two thousand dollars during the twelve-nonth period ending on
the thirtieth day of June of the preceding cal endar year, the
enpl oyer shall make the paynent of undeposited taxes for each
nont h during which they were required to be withheld no later than
fifteen days following the last day of that nonth. The enpl oyer
shall file the return prescribed by the tax conmm ssioner with the

paynent .

(4) Except as required by divisions (B)(1), (2), and (3) of
this section, an enpl oyer shall nake the paynment of undeposited
taxes for each cal endar quarter during which they were required to
be withheld no Iater than the | ast day of the nonth follow ng the
| ast day of March, June, Septenber, and Decenber each year. The
enpl oyer shall file the return prescribed by the tax conm ssioner

with the paynent.

(C The return and payment schedul es prescribed by divisions
(B)(1) and (2) of this section do not apply to the return and
paynment of undeposited school district inconme taxes arising from
taxes levied pursuant to Chapter 5748. of the Revi sed Code.
Undeposi ted school district inconme taxes shall be returned and
pai d pursuant to divisions (B)(3) and (4) of this section, as

appl i cabl e.

(D)(1) The requirenents of division (B) of this section are
met if the anmount paid is not less than ninety-five per cent of
the actual tax withheld or required to be withheld for the prior
quarterly, nmonthly, or partial weekly wi thholding period, and the

under paynment is not due to willful neglect. Any underpaynent of
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withheld tax shall be paid within thirty days of the date on which
the withheld tax was due without regard to division (D)(1) of this
section. An enployer described in division (B)(1) or (2) of this
section shall nmake the paynent by el ectronic funds transfer under
section 5747.072 of the Revised Code.

(2) If the tax conm ssioner believes that quarterly or
mont hly paynents would result in a delay that m ght jeopardize the
renmittance of withhol ding paynents, the conmi ssioner nay order
that the paynents be made weekly, or nore frequently if necessary,
and the paynments shall be made no later than three banki ng days
following the close of the period for which the jeopardy order is
made. An order requiring weekly or nore frequent paynents shall be
delivered to the enployer personally or by certified mail and
remains in effect until the conm ssioner notifies the enployer to

the contrary.

(3) If conpelling circunstances exist concerning the
renmittance of undeposited taxes, the conmm ssioner may order the
enpl oyer to nake paynents under any of the paynent schedul es under
division (B) of this section. The order shall be delivered to the
enpl oyer personally or by certified mail and shall remain in
effect until the conm ssioner notifies the enployer to the
contrary. For purposes of division (D)(3) of this section,

"conpel ling circunstances" exist if either or both of the

foll owing are true:

(a) Based upon annualization of paynments nmade or required to
be made during the preceding cal endar year and during the current
cal endar year, the enployer would be required for the next
cal endar year to make paynents under division (B)(2) of this

secti on.

(b) Based upon annualization of paynments nmade or required to
be made during the current cal endar year, the enployer woul d be

required for the next cal endar year to nmake paynents under
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division (B)(2) of this section.

(E) (1) An enpl oyer described in division (B)(1) or (2) of
this section shall file, not later than the |last day of the nonth
foll owing the end of each cal endar quarter, a return covering, but
not limted to, both the actual anmpbunt deducted and w thheld and
the anmount required to be deducted and withheld for the tax
i nposed under section 5747.02 of the Revised Code during each
partial weekly withholding period or portion of a partial weekly
wi t hhol di ng period during that quarter. The enployer shall file
the quarterly return even if the aggregate anmount required to be
deducted and withheld for the quarter is zero dollars. At the tine
of filing the return, the enployer shall pay any anounts of
undeposi ted taxes for the quarter, whether actually deducted and
withheld or required to be deducted and wi thheld, that have not
been previously paid. |If required under division (lI) of this
section, the paynent shall be made by el ectronic funds transfer
The tax comm ssioner shall prescribe the formand ot her

requi rements of the quarterly return

(2) In addition to other returns required to be filed and
paynents required to be nmade under this section, every enpl oyer
required to deduct and withhold taxes shall file, not later than
the thirty-first day of January of each year, an annual return
covering, but not limted to, both the aggregate anount deducted
and withheld and the aggregate anount required to be deducted and
wi thhel d during the entire preceding year for the tax inposed
under section 5747.02 of the Revised Code and for each tax inposed
under Chapter 5748. of the Revised Code. At the time of filing
that return, the enployer shall pay over any anounts of
undeposited taxes for the precedi ng year, whether actually
deducted and withheld or required to be deducted and wi thhel d,
that have not been previously paid. The enpl oyer shall make the

annual report, to each enployee and to the tax comm ssioner, of
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the conpensation paid and each tax w thheld, as the conm ssioner

by rule may prescribe.

(3) Each return required to be filed under this section shal

contain an affirmation by the enployer that it has conplied with
section 8.02 of the Revised Code.

(4) Each enployer required to deduct and withhold any tax is
liable for the paynent of that anmount required to be deducted and
wi t hhel d, whether or not the tax has in fact been w thheld, unless
the failure to withhold was based upon the enpl oyer's good faith
in reliance upon the statenment of the enployee as to liability,
and the armount shall be deened to be a special fund in trust for

the general revenue fund.

(F) Each enployer shall file with the enployer's annual
return the following itenms of infornmation on enployees for whom

wi thhol ding is required under section 5747.06 of the Revised Code:

(1) The full name of each enpl oyee, the enpl oyee's address,
the enpl oyee's school district of residence, and in the case of a
nonr esi dent enpl oyee, the enpl oyee's principal county of

enpl oynent ;
(2) The social security number of each enpl oyee;

(3) The total ampunt of conpensation paid before any
deductions to each enpl oyee for the period for which the annual

return i s made;

(4) The anmount of the tax inposed by section 5747.02 of the
Revi sed Code and t he anmount of each tax inposed under Chapter
5748. of the Revised Code withheld fromthe conpensation of the
enpl oyee for the period for which the annual return is made. The
comni ssi oner nmay extend upon good cause the period for filing any
notice or return required to be filed under this section and may
adopt rules relating to extensions of tine. If the extension

results in an extension of tinme for the paynent of the anounts
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withheld with respect to which the return is filed, the enployer
shall pay, at the tine the anount withheld is paid, an anount of

i nterest conputed at the rate per annum prescribed by section
5703.47 of the Revised Code on that anmpunt withheld, fromthe day
that amount was originally required to be paid to the day of

actual paynent or to the day an assessnment is issued under section
5747. 13 of the Revi sed Code, whichever occurs first.

(5) In addition to all other interest charges and penalties
i mposed, all amounts of taxes withheld or required to be wi thheld
and renmmi ning unpaid after the day the anpunts are required to be
pai d shall bear interest fromthe date prescribed for paynent at
the rate per annum prescribed by section 5703.47 of the Revised
Code on the anmount unpaid, in addition to the amount wi thheld,
until paid or until the day an assessment is issued under section
5747. 13 of the Revi sed Code, whi chever occurs first.

(G An enployee of a corporation, limted liability conpany,
or business trust having control or supervision of or charged with
the responsibility of filing the report and naki ng paynment, or an
of ficer, menber, manager, or trustee of a corporation, linted
liability conmpany, or business trust who is responsible for the
execution of the corporation's, limted liability conpany's, or
business trust's fiscal responsibilities, shall be personally
liable for failure to file the report or pay the tax due as
required by this section. The dissolution, termnation, or
bankruptcy of a corporation, limted liability conpany, or
busi ness trust does not discharge a responsible officer's,
menber's, manager's, enployee's, or trustee's liability for a
failure of the corporation, limted liability conpany, or business

trust to file returns or pay tax due.

(H If an enpl oyer required to deduct and wi thhold incone tax
from conpensation and to pay that tax to the state under sections
5747.06 and 5747.07 of the Revised Code sells the enployer's
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busi ness or stock of nerchandi se or quits the enployer's business,
the taxes required to be deducted and withheld and paid to the
state pursuant to those sections prior to that tinme, together with
any interest and penalties inposed on those taxes, becone due and
payabl e i medi ately, and that person shall make a final return
within fifteen days after the date of selling or quitting

busi ness. The enpl oyer's successor shall withhold a sufficient
anmount of the purchase noney to cover the anount of the taxes,
interest, and penalties due and unpaid, until the forner owner
produces a receipt fromthe tax conm ssioner showi ng that the
taxes, interest, and penalties have been paid or a certificate
indicating that no such taxes are due. |If the purchaser of the
busi ness or stock of nerchandise fails to w thhold purchase noney,
the purchaser shall be personally liable for the paynent of the
taxes, interest, and penalties accrued and unpaid during the
operation of the business by the former owner. |If the anmount of
taxes, interest, and penalties outstanding at the tinme of the
purchase exceeds the total purchase nobney, the tax conmi ssioner in
the comni ssioner's discretion nay adjust the liability of the
seller or the responsibility of the purchaser to pay that

liability to naxim ze the collection of w thholding tax revenue.

(1)(1) An enpl oyer described in division (1)(2) of this
section shall nake all paynents required by this section for the
year by el ectronic funds transfer under section 5747.072 of the
Revi sed Code.

(2)(a) For 1994, an enployer described in division (1)(2) of
this section is one whose actual or required paynents under this
section exceeded five hundred thousand dollars during the

twel ve-nont h period ending June 30, 1993.

(b) For 1995, an enployer described in division (1)(2) of
this section is one whose actual or required paynents under this

section exceeded five hundred thousand dollars during the
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twel ve-nont h period endi ng June 30, 1994.

(c) For 1996, an enployer described in division (1)(2) of
this section is one whose actual or required paynents under this
section exceeded three hundred thousand dollars during the

twel ve-nont h period endi ng June 30, 1995.

(d) For 1997 through 2000, an enpl oyer described in division
(1)(2) of this section is one whose actual or required paynents
under this section exceeded one hundred ei ghty thousand doll ars
during the twel ve-nonth period ending on the thirtieth day of June

of the precedi ng cal endar year.

(e) For 2001 and thereafter, an enployer described in
division (1)(2) of this section is one whose actual or required
paynments under this section exceeded eighty-four thousand dollars
during the twelve-nonth period ending on the thirtieth day of June

of the precedi ng cal endar year.

Sec. 5747.99. (A Woever violates section 5747.19 of the
Revi sed Code, or whoever viol ates section 5747.06 or 5747.07 of
the Revised Code by failing to renit state incone taxes wthheld

froman enployee, is guilty of a felony of the fifth degree.

(B) Wioever violates any provision of sections 5747.01 to
5747.19 of the Revised Code, or any |awful rule pronul gated by the
tax comm ssioner under authority of any provision of those
sections, for the violation of which no other penalty is provided
in this section, shall be fined not |ess than one hundred nor nore

than five thousand dol | ars.

(C) Whoever violates section 5747.49 of the Revised Code
shall be fined not nore than five dollars for each day that
el apses between the date specified by | aw for performance and the

date when the duty is actually perforned.

(D) An organi zation or public servant that fails to conply
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with division (E)(3) of section 5747.07 of the Revised Code

comm ts falsification under section 2921.13 of the Revised Code or

dereliction of duty under section 2921.44 of the Revi sed Code.

Section 2. That existing sections 2937.23, 5747.07, and
5747.99 of the Revised Code are hereby repeal ed.

Section 3. Section 2937.23 of the Revised Code is presented
in this act as a conposite of the section as anended by both Sub.
H B. 202 and Am S.B. 142 of the 123rd General Assenbly. The
General Assenbly, applying the principle stated in division (B) of
section 1.52 of the Revised Code that anmendnents are to be
har noni zed i f reasonably capabl e of sinultaneous operation, finds
that the conposite is the resulting version of the section in
effect prior to the effective date of the section as presented in

this act.

Section 4. Sections 1, 2, and 3 of this act shall take effect
on July 1, 2009.

Section 5. This act is hereby declared to be an energency
neasure necessary for the i medi ate preservation of the public
peace, health, and safety. The reason for the necessity is because
illegal immgration causes econonic hardship and | aw essness in
this state and i Medi ate action is required to curb illegal
imrMgration in this state by encouraging all agencies within this
state to fully cooperate with federal inmigration authorities in
the enforcenent of federal inmigration | aws, by encouraging al
enpl oyers to verify the immgration status of new enpl oyees, and
by taking steps to identify illegal aliens in this state.

Therefore, this act shall go into i medi ate effect.
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